FEATURING

Despile the perceived differences, the summary
judgment movant’s initial burden of production
in federal courts is the same as it is in California
courts, not because the state standard is just as lax
as the federal standard, but because the federal
standard is as exacting as that of California.
Although there is conflicting authority, as a prac-
tical matter, those making summary judgment
motions under existing law should not base their
motions on unsupported assertions, but should
conduct discovery and obtain responses to
support any motton, thus avoiding the risk that
victory will be overturned on appeal.
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Introduction

The similarities between federal and California sum-
mary judgment laws have been much emphasized by
California’s lower appellate courts over the past five
years. The resulting “move toward the federal standard
governing burden of proof on summary judgment mo-
tions” (Hunter v Pacific Mechanical Corp. (1995) 37
CAdth 1282, 1286, 44 CR2d 335) represents a “dramatic
change” in state law. Certain Underwriters at Lioyd's of
London v Superior Court (1997) 56 CA4th 952, 958, 65
CR2d 821, The federal standard is of particular impor-
tance now that the California Supreme Court has the op-
portunity to approve or reject this movement. See
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Freeman, Aguilar v Atlantic Richfield Corp.: Summary
Judgment Issues in an Antitrust Case, 22 CEB Civ LR
160 (Aug. 2000), discussing Aguilar v Atlantic Richfield
Corp. (review granted May 17, 2000, S086738;
CAVEAT: Cal Rules of Ct 977 restricts citing
superseded opinion at 78 CA4th 79 (advance reports),
92 CR2d 351), reported at 22 CEB Civ LR 52 (Mar.
2000).

Just as important as the similarities, however, are the
perceived differences. The most significant of these is
the movant’s initial burden of production when the
nonmovant bears the burden of proof at trial, an initial
burden that some federal and California courts have
concluded is less exacting in federal court and more
stringent in California courts. See Fairbank v
Wunderman Cato Johnson (9th Cir 2000) 212 F3d 528,
332; Certain Underwriters at Lloyd's of London v
Superior Court, supra.

As this article argues, however, the movant’s initial
burden of production in federal court is identical to that
in California, not because California’s standard is just as
lax as the federal standard, but because the federal stan-
dard, properly interpreted, is just as exacting as the Cali-
fornia standard. The assumption that the federal courts
apply a lax mere-assertion burden (requiring the movant
merely to suggest the possibility “that plaintiff cannot
prove its case” (see Addy v Bliss & Glennon (1996) 44
CA4th 205, 214, 51 CR2d 642), while the state standard
is stricter, is simply wrong.

The vast majority of federal appellate courts reject
the mere-assertion burden. See, e.g., Nissan Fire &
Marine Ins. Co. v Fritz Cos., Inc. (9th Cir 2000) 210
F3d 1099, 1102. Although there is some conflicting
authority (including Fairbank v Wunderman Cato
Johnson, supra, in which a Ninth Circuit panel ignored
Nissan and held that the federal and California burdens
differ in precisely that manner), counsel moving for
summary judgment are well advised to meet the stricter
burden.

Celotex: The “Nonmovant Has
Insufficient Evidence” Method of
Prevailing on Summary Judgment

Before Celotex Corp. v Catrett (1986) 477 US 317,
91 1. Ed 2d 265, 106 S Ct 2548, most federal courts and
all California state courts recognized only one method
for prevailing on summary judgment: The moving party
was required to present affirmative evidence negating an
essential element of the nonmovant’s claim, even when
the burden of persuasion at trial was on the nonmovant.
See Catrett v Johns-Manville Sales Corp. (DC Cir 1985)
756 F2d 181, 184 nl0, rev'd Celotex Corp. v Catrett
(1986) 477 US 317,91 L Ed 265, 106 S Ct 2548; Barnes
v Blue Haven Pools (1969) 1 CA3d 123, 127, 81 CR
444. If the moving party could not affirmatively negate
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the nonmovant’s claim, the nonmovant was not required
to produce evidence supporting its claims. Adickes v
S.H. Kress & Co. (1970) 398 US 144, 160, 26 L Ed 2d
142, 90 S Ct 1598; Barnes v Blue Haven Pools, supra.
By virtue of that affirmative-negation standard, non-
movants, usually plaintiffs, could force defendants to
trial on issues for which they lacked evidence sufficient
to sustain a rational jury verdict.

In Celotex, however, the U.S. Supreme Court recog-
nized that the party moving for summary judgment has a
second, alternative method for meeting its initial burden
of production on issues for which the nonmovant bears
the burden of persnasion at trial. Instead of producing
evidence negating the nonmovant’s claim (an affirma-
tive-negation motion), the movant has the option of
showing that the nonmovant lacks evidence sufficient to
support its claims {an insufficient-evidence motion). See
Celotex Corp. v Catrett (1986) 477 US 317, 322,91 L
Ed 265, 273, 106 S Ct 2548. Responding to the 199293
amendments to CCP §437c¢, the lower appellate courts in
California have uniformly concluded that the same al-
ternative method is now available in state court. See
Union Bank v Superior Court (1995) 31 CA4th 573,
590, 37 CR2d 653; Scheiding v Dinwiddie Constr. Co.
(1999) 69 CA4th 64, 76, 81 CR2d 360. As any state-
court practitioner can testify, the creation of this new
method for obtaining summary judgment represents a
“dramatic change” in summary judgment law. Certain
Underwriters at Lloyd’s of London v Superior Court
(1997) 56 CA4th 952, 958, 65 CR2d 821.

What Is the Movant’s Burden on an
Insufficient Evidence Summary
Judgment Motion?

In recognizing that a summary judgment motion can
be based on the nonmovant’s lack of evidence, however,
Celotex affirmed the general rule that, unless the movant
meets its initial burden of production, the nonmovant
need not produce evidence establishing a genuine issue
of material fact. Celotex Corp. v Catrert (1986) 477 US
317, 323,91 L Ed 265, 273, 106 S Ct 2548. But Celotex
did not clearly resolve this important question: What
must a party moving for summary judgment do to show
that the nonmovant lacks evidence sufficient to support
its claims?

The Mere-Assertion Burden: An Incorrect
Minority View

Federal Courts

The Fourth Circuit has concluded that, under Celotex,
the moving party need only argue that the movant lacks
evidence sufficient to support its claims—it need not
support that argument by citation to discovery responses
or evidence demonstrating that the nonmovant actually







