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An understanding of the shifting burdens of production
is central to arguing summary judgment motions

By Thomas R. Freeman
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ummary judgment law has
evolved dramatically during the
past 13 years in both federal
and California courts. Once a
disfavored remedy that was sel-
dom granted—and then often reversed on
appeal—summary judgment is now recog-
nized as an important tool for preserving the
resources of litigants as well as the judicial sys-
tem. For practiioners, mastering the shift-
ing burdens of production is key to under-
standing the summary judgment revolution.
Although these burdens are often misunder-
stood, they flow logically from the first prin-
ciples of modern summary judgment law.

These principles are the same in federal
and California courts. In both jurisdictions,
summary judgment is properly granted when
there are no genuine issues of material fact
and the moving party is entitled to judgment
as a matter of law.! While that standard has
remained constant, summary judgment law
changed radically with the easing of the mov-
ing party’s burden of production when the
nonmoving party bears the burden of per-
suasion at trial.

This interpretation of the moving party’s
burden of production under Rule 56 of the
Federal Rules of Civil Procedure occurred in
1986, when the U.S. Supreme Court decided

a trio of summary judgment cases: Celofex
Corporation v. Catrett, Anderson v. Liberty
Lobby, Inc., and Matsushita Electronic
Industries Company v. Zenith Radio
Corporation.? Several years later, in response
to legislative amendments to Code of Civil
Procedure Section 437¢, California’s sum-
mary judgment statute, California appellate
courts ushered in a similarly striking new
era in summary judgment law. Today, the
moving party’s burden of production on sum-
mary judgment is the same in both jurisdic-
tions—though some confusion remains.
The fact that the movant’s burden is now
easier to meet brings the nonmovant’s burden
into sharper focus. In keeping with the shift
away from the longstanding judicial bias
against summary judgment, courts today
emphasize that when the movant meets its ini-
tial burden, the nonmoving party must do
more than produce evidence that might
vaguely support its claim. Indeed, the non-
movant must produce evidence sufficient to
support a trial verdict in its favor—evidence
that would be strong enough to withstand a
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review on appeal based on a substantial-evi-
dence standard. (See “In Terms of the
Burdens,” on this page.)

Similar History

Federal and California summary judgment
law share a comparable history. Before 1986,
the prevailing view in federal court was that
summary judgment was an “extreme and
treacherous remedy” that requires judges to
engage in “much soul searching™—and must
be denied if there is “the slightest doubt as to
the facts.” Until recently, the same type of
bias against summary jud gment prevailed in
California.®

The primary mechanism for denying sun-
mary judgment, when it was disfavored, was
a harsh interpretation of the burden of pro-
duction on the party seeking summary judg-
ment. Even when the moving party did not
bear the burden of persuasion at trial, that bur-
den was effectively placed on the movant in
the context of a motion for summary judg-
ment. A defendant moving for summary judg-
ment could not simply demonstrate that the
plaintiff lacked evidence sufficient to prove its
case at trial. Rather, the defendant’s burden
was to establish all the elements of a defense
or affirmatively negate an essential element
of the plaintiff’s clatm.® Simply stated, defen-
dants were required to prove a negative.’

Because it is difficult (and sometimes
impossible) for defendants to do so, plain-
tiffs lacking evidence sufficient to support
their claims could often force a trial on the
merits, despite a lack of essential support-
ing evidence. That result, however, was incon-
sistent with the purpose of summary judg-
ment, which is to dispose of cases that cannot
be won.®

In Celotex,® a products liability action
involving asbestos exposure, the defendant
moved for summary judgment, arguing that
the plaintiffs lacked evidence sufficient to
prove that they were exposed to the defen-
dant's product. The D.C. Circuit held that a
defendant moving for summary judgment
cannot rely upon the alleged inadequacy of
the nonmoving party’s evidence but must
affirmatively negate the nonmoving plain-
tiff’s claim.!® The question presented on
appeal to the Supreme Court was whether a
party-that does not bear the burden of per-

. suasion at trial can meet the initial burden of

a motion for summary judgment by show-
ing that the opposing party’'s evidence is insuf-

ficient to support its claim at triat. The Court’s

answer was yes.

According to Celotex, the movant may
meet its burden of production by pointing
out the inadequacy of the nonmovant’s evi-

‘dence. This change in summary judgment
law resulted in the creation of a different,

more lenient burden for movants that do not
bear the burden of persuasion at trial. But that
raised a new question: exactly what type of
showing #s required? The Celofex court did not
resolve this question definitively, but there
now appears to be a rough consensus among
lower federal courts as to the answer.

In California, the prevailing judicial inter-
pretation of the movant’s burden had been
identical to the restrictive reading of many fed-
eral courts before Celotex: a defendant mov-
ing for summary judgment must affirmatively
negate an essential element of the plaintiff's
case, even though the burden of persuasion
at trial lies with the plaintiff.!! This was the
rule of Bernes v. Blue Haven Pools—a rule that
was not abandoned even after the U.S.
Supreme Court decided Celotex.)? Under the
Barnes rule, “the placement of the burden of
proof at trial does not affect the showing

required for a summary judgment.”

With remarkably little fanfare, however,
the California legislature amended Section
437c in 1992 and again in 1993. Ever since,
California appellate courts have uniformly
held that the combined effect of these
amendments was, at a minimum, te over-
turn Barnes v. Blue Haven Pools—a “drama-
tic change,”"* according to one court, that
moves California practice closer to the fed-
eral model.’® But like the federal model,
some confusion exists.

A summary judgment motion triggers
three interrelated questions that practitioners
must disentangle. The first is procedural:
which party bears the initial burden of pro-
duction on summary judgment? The answer
is clear: the party moving for summary judg-
ment always bears that burden.’® The sec-
ond, and related, question is not only sub-

In Terms of the Burdens

Before the U.S. Supreme Court's decision in Celotex Corporation v.
Catrett,’ the use of the term “burden of proof” in the context of a
motion for summary judgment was neither confusing nor ambiguous.
In fact, courts and lawyers not only typically referred to a party’s bur-
den of proof in summary judgment before the Celotex decision but con-
tinue to do so today. Since Celotex, however, this common usage is
ambiguous and confusing. The term “burden of proof” may refer
either to a burden of persuasion or a burden of production, or both.?
That ambiguity is confusing because both burdens (persuasion and pro-
duction) are now relevant to summary judgment motions. The “bur-
den of persuasion” is a trial burden, not a summary judgment burden.
Under the ordinary standard of preponderance of the evidence at trial,
“if the evidence is evenly balanced, the party that bears the burden of
persuasion must lose.”? The proper term in summary judgment is the
“burden of production,” which describes “a party’s obligation to
come forward with evidence to support its claim.”?

Before Celotex, the use of the term “burden of proof” was not sig-
nificantly ambiguous in the context of summary judgment because,
according to many courts, the moving party’s burden of production was
not linked to the burden of persuasion at trial.* Cefotex, however, effec-
tively linked the moving party’s burden of production with the non-
movant’'s burden of persuasion at trial in cases where the nonmovant
bears the ultimate burden of persuasion at trial. in that situation, the
moving party need only show that the nonmovant lacks evidence suf-
ficient to establish its claim at trial.® Thus the use of the term “burden
of proof” may lead to an incorrect assumption about current summary
judgment law: that the moving party must affirmatively negate the non-
movant’s claim.—T.R.F.

! Celotex Corp. v. Catrett, 477 U.5. 317 (1986).

t Director, Office of Workers' Compensation Programs, Dep’t of Labor v, Greenwich Collieries, 512
U.S. 267, 272-76 (1994).

3 1d. (citing }. THaver, EVIDENCE AT THE CoMMON Law 355-84 (1898)).

* Directar, 512 U.5. 267, 272-76 (distinguishing between production and persuasion burdens in a con-
text other than summary judgment).

% See, e.g., Catrett v. Johns-Manville Sales Corp., 756 F. 2d 181, 184-85 n.10-11 (D.C. Cir. 1985).

& Celotex Corp. v. Catrett, 477 U.S. 317, 325-26 (1986).
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stantive but also more interesting: what must
the moving party produce to meet its initial
burden? The third question is equally sub-
stantive: what must the nonmoving party do
to stave off summary judgment if the movant
meets its initial burden?

Materiality and
Genuineness

To answer the substantive questions, it is
necessary to determine which party will bear
the burden of parsuasion if the case is tried.
If the moving party is seeking summary
judgment on an issue for which it bears the
burden of persuasion at trial, then it must
submit affirmative evidence establishing each
and every element of its ¢claim or defense.t?
The revolution triggered by Celoter had no
effect on that long-established rule.

But when the moving party seeks sum-
mary judgment on an issue for which it does
not bear the burden of persuasion at trial,
Celotex and its California analog apply. If the
nonmovant bears the burden of persuasion at
trial, the motion may be based on the insuf-
ficiency of the nonmovant’s evidence. To
determine what type of showing is sufficient
to meet that burden, and what is required of
the opposing party to defeat the motion, itis
first necessary to understand the standard of
review on summary judgment—a standard
that defines the elements both the moving and
nenmoving parties need for their respective
side to prevail.

The standard of review has long been a
matter of black letter law: summary judg-
ment must be granted when the material facts
are not genuinely disputed and the moving
party is entitled to judgment as a matter of law.
The key concepts within that standard are
materiality and genuineness. (See “Summary
Judgment at a Glance,” on this page.)

Materiality is a function of the issues
raised by the pleadings.” The U.S. Supreme
Court aptly charactetized a “material fact” in
Anderson (an opinion issued on the same day
as Celotex) as one that might affect the out
come of the case." The question of whether
a disputed fact is material therefore presents
a question of law to be determined under the
substantive law governing the claim.®

When the moving party disputes the mate-
riality of an alleged factual dispute, it is say-
ing that the factual dispute is insignificant
because the moving party is entitled to judg-
ment as a matter of law despite the dispute—
the “so what?” defense. Simply put, the
claimed factual dispute has no impact on the
validity or invalidity of the claim.!

A dispute over material facts is “genuine”
only if the nonmovant can prevail at trial. The
U.S. Supreme Court focused on the gen-
uineness requirement in Anderson—a case
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that, in its own way, is as important to mod-
ern summary judgment practice as Celoter.
While Celotex eased the moving party’s bur-
den of production, Anderson’s focus is on
the nonmoving party’s burden in opposing
summary judgment. Before Anderson, some
courts held that summary judgment was
properly denied if there was “the slightest
doubt as to the facts.”? That near-impossible
standard, however, is clearly invalid in light of
Anderson.

Liberty Lobby, the plaintiff in Anderson,
brought a defamation action against well-
known syndicated columnist Jack Anderson.
As a matter of First Amendment law, the
plaintiff was subject at trial to the rigorous
“actual malice” standard. The principal ques-
tion presented in Anderson was whether the
nonmovant’s burden of productien in the
context of summary judgment is increased
due to the heightened burden of proof
required at trial. The Court held that it was.

In so ruling, however, the Court reaffirmed
that the standard applied to summary judg-
ment is identical to the standard applied to a
motion for a directed verdict.® This linking of
the standards on summary judgment and
directed verdict applies to all cases, not just
defamation cases involving public figures.
The nonmovant’s burden in motions for sum-
mary judgment and directed verdict is to pro-
duce evidence sufficient to support a reason-
able jury verdict in light of the burden of proof
required at trial. 2 That is why the trial court,
in ruling on summary judgment, must look to
the standard of proof applied at trial.

Since Anderson, it is clear that a dispute

will not be considered genuine unless a rea-
sonable jury could return a verdict for the
nonmoving party based upon the evidence
viewed 1) in the light most favorable to the
nonmoving party, and 2) through the prism
of the standard of proof that will apply at trial.
A mere “scintilla of evidence” or evidence
that is “merely colorable” or “riot significantly
probative” is insufficient to raise a genuine-
issue of material fact because a reasonable
jury—applying either a preponderance-of-
the-evidence standard or a clear-and-con-
vincing standard-—could not find for the non-
moving party based on such paltry evidence.®
Catifornia courts have likewise applied
the directed verdict analogy® The Section
437c standard for granting summary judg-
ment is the same as the standard for granting
nonsuit or directed verdict under California
law. A directed verdict or nonsuit should be
granted if the evidence, interpreted in the
light most favorable to the nonmoving party,
is insufficient to support a verdict in the non-
moving party’s favor.?® That is also the stan-
dard for granting summary judgment.®
Before the 1992 and 1993 amendments, how-
ever, there was an important caveat: the rule
of Blue Haven Pools was that the movant was
required to negate the nonmovant's claim
based on the movant’s own evidence, even if
the burden of persuasion was with the non-
movant at trial.* Once that restrictive rule was
eliminated, it opened the door to finding that
the elements of a successful motion for sum-
mary judgment in California courts are com-
pletely analogous to what is required for a
directed verdict—ijust as in federal court.
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Thus, in Jackson v. Paramount Pictures
Corporation,® the court of appeal applied the
Aunderson standard on a defendant’s mation for
summary judgment in a defamation action
brought by singer Michael Jackson. The court
of appeal held that the trial court, in ruling on
sumimary judgment, properly considered the
plaintiff's heighlened burden of persuasion at
trial. It then quoted and applied the following
language from Anderson:

“There is #no genuine issue if the evi-
dence presented in the opposing affi-
davits is of fnsufficient caliber or quan-
tity to allow a rational trier of fact to find
actual malice by clear and convincing
evidence. Thus, in ruling on a motion
for summary judgment, the judge must
view the evidence presented through
the prism of the substantive eviden-
tiary burden.™?

As in Anderson, the Jackson court recog-
nized that the nenmovant must submit evi-
dence sufficient to support a trial verdictin its
favor (although, in Jackson, the court used the
clear-and-convincing standard but, in most
cases, the preponderance-of-the-evidence
standard is appropriate).

Also consistent with this use of Anderson
in California courts is Hech v. Allied-Signal,
Inc.® in which the court of appeal applied
Anderson in affirming a nonsuit ruling.* The
Hoch court equated nonsuit and summary
judgment motions and held that a nonsuit
motion, like a summary judgment motion,
may be granted when, after taking into account
the nonmoving party’s burden of persuasion
at trial, the evidence supporting the nonmov-
ing party is insufficient to support a verdict.®®

The court of appeal in Leslie G. v. Perry &
Associates,* a negligence case, likewise
applied the same standard, though without
reference to Anderson. The court held that the
nonmoving plaintiff failed to raise a genuine
issue of material fact on causation—an essen-
tial element of a negligence claim. The plain-
tiff's evidence, at best, established that her
injury might have heen caused by the defen-
dant's misconduct. As a matter of law, how-
ever, that mere possibility was insufficient to
support a reasonable finding that the defen-
dant’s conduct was “more likely than not”
the cause of the plaintiff’s injury.3” In so hold-
ing, the court in Lesfie G. applied the same
standard of genuineness as applied in
Anderson: the plaintiff's evidence must be
sufficient to support a trial verdict in its favor
based on the standard of proof at trial.

The Initial Burden of
Production

In federal court and in California state courts,
the moving party’s initial burden of produc-
tion is the same, In federal court, there are
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1. A defendant moving for surmmary judgment
in state court must affirmatively negate the
plaintiff's claim, even if the plaintiff bears the
burden of persuasien at trial.

True,

False.

2. In Celotex Corporation v. Catrett, the U.S.
Supreme Court held that:
A. A defendant moving for summary
judgment must affirmatively negate the
nonmoving plaintiff’s claim.
B. When the moving party does not bear
the burden of persuasion at trial, it does
not bear the initial burden of production
on summary judgment.
C. A party seeking summary judgment
and not bearing the burden of persuasion
at trial can meet its summary judgment
burden by demonstrating that the
nonmovant lacks evidence sufficient to
support a trial verdict in the nonmovant's
favor,

3. While the standard for granting summary
judgment under Rule 56 of the Federal Rules of
Civil Procedure is identical to the federal stan-
dard for granting a directed verdict (now known
as a motion for judgment as a matter of law}
under Rule 52, the standard for granting sum-
mary judgment in California under Code of
Civil Procedure Section 437¢ is not the same as
the state standard for a directed verdict or a
motion for nonsuit,

True.

False.

4. In Barnes v. Biue Haven Pools, the California
Court of Appeal:

VN
WEST GROUP

A. Adopted the burden-shifting analysis
of Celotex.

B. Held that the placement of the burden
of persuasion at trial does not affect the
showing required on surmmary judgment.
C. Concluded that the 1992 and 1993
revisions to Code of Civil Procedure
Section 437¢ had no impact on the
moving defendant’s burden of production
on summary judgment.

D. All of the above.

5. Under federal law, the party moving for
summary judgment does not bear the initial bur-
den of production when the nonmoving party
bears the burden of persuasion at trial,

True.

False.

6. California’s Civil Discovery Act of 1986
imposes on the responding pairty a duty to
answer interrogatory questions and other forms
of discovery in a straightforward fashion and as
completely as possible. That requirement, how-
ever, has no relevance to the movant’s initial bur-
den of preduction on summary judgment.

True.

False.

7. Under California law, if a defendant moves
for summary judgment on an issue for which the
nonmoving plaintiff bears the burden of per-
suasion at trial, the defendant may meet its
initial burden merely by asserting that the plain-
tiff lacks evidence sufficient to support the
plaintiff's claim.

True.

False.



8. A material fact is one that is expressly alleged
in the complaint.

True.

False.

9. A dispute is genuine if:
A. The nonmovant can prevail at trial.
B. It might affect the cutcome of the
case.
C. 1t is material to the plaintiff’s claim.
D. All of the above.

10, According to the U.S. Supreme Court in
Anderson v. Liberty Lobby, Inc., if a nonmovant
seeks to raise a genuine issue on summary
judgment and bears the burden of persuasion
at trial, the nonmovant must produce evidence
sufficient to support a reasonable verdict in
its favor in light of the standard of proof
required at trial, This holding applies:

A. Only in defamation cases in which the

plaintiff must prove actual malice with

clear and convincing evidence.

B. In all cases.

11. The Anderson standard has been applied
in California.

True.

False.

12. In California, the Anderson standard applies
only to defamation cases that raise First
Amendment concerns.

True,

False.

13. A party moving for summary judgment
on an issue for which it does not bear the bur-
den of persuasion at trial may meet its initiat
burden by:

A. Demonstrating that the nonmaovant

lacks evidence sufficient to support its

clatm.

B. Affirmatively negating the

nonmovant's ciaim.

C. Both A and 8.

D. Neither A nor B.

14, In Wendy v. Rosen, the California Supreme
Court held that the burden-shifting standard in
Celotex:

A. Also applies under California law.

B. Does not apply under California law.

C. Neither A nor B.

15, California trial judges may grant summary
judgment sua sponte, as long as the party
against whom it is granted was given an ade-
quate opportunity to demonstrate the exis-
tence of a triable issue.
True.
. False.

16. In federal court, if the moving defendant
fails to meet its initial burden of production and
the nonmovant does not submit evidence
demonstrating the invalidity of its own claim,
the district court lacks discretion to grant sum-
mary judgment—even if there is no genuine
issue of material fact and the defendant is
entitled to judgment as a matter of law.

True.

False.

17. In state court, if the moving defendant
fails to meet its initial burden of production, the
trial court lacks discretion to grant summary
judgment—even if the nonmavant submits
evidence demonstrating the invalidity of its

_own dlaim.

True.
False.

18. A defendant moving for summary judg-
ment on the ground that the plaintiff lacks
evidence sufficient to support its claim bears a
burden akin to the burden on:

A. A defendant at trial.

B. An appellant seeking to prove that

there is no substantial evidence in

support of a judgment.

C. Both A and B.

D. Neither A nor B.

19. On summary judgment, the trial court may
not assess the sufficiency of the nonmovant's
evidence—that is the role of the juiy, not the
court.

True,

False.

20. A defendant moves for summary judg-
ment on the ground that the plaintiff facks
evidence sufficient to prove causation—an
essential element of the plaintiff's claim. In
opposition, the plaintiff submits evidence sug-
gesting the possibility that the plaintiff's injury
was caused by the defendant’s conduct. Will
this evidence be sufficient to raise a genuine
issue?

Yes.

No.
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two ways for the moving party to meet its
initial burden of production on summary
judgment when the moving party does not
bear the burden of persuasion at (rial. First, the
new inngvation is that the moving party may
now point to the absence or inadequacy of
the nonmovant’s evidence. Second, the tradi-
tional method requires the moving party affir-
matively to negate the nonmovant's claim or
defense. The first method clearly is easier
because the movant may rely on the inade-
quacy of the nonmovant’s evidence as opposed
to producing its own negating evidence 3
But what exactly is required of the moving
party under the new, easier method? That
issue was not definitively resolved in Celotex®
Justices Rehnquist*® and White proposed

what might appear to be different burdens on

the moving party, with neither view com-
manding a majority.*! Writing for four mem-
bers of the court, Justice Rehnquist declared
that the moving party meets its initial burden
of production by *pointing out to the district
court that there is an absence of evidence to
support the nonmoving party’s case.™? The
vagueness of the phrase “pointing out” has
led some courts and commentators to con-
clude that the moving party need only assert
that the nonmoving party lacks evidence to
support its claim or defense.”® By contrast,
Justice White interprets Rule 56 as requir-
ing the moving party to demonstrate—not
merely assert—that the nonmovant lacks suf-
ficient evidence.

Justice Rehnquist's use of the “pointing
out” language, however, does not necessarily
imply a mere-assertion standard. The movant
must demonstrate the invalidity of the non-
movant’s claim by peinting to something—
discovery responses, the nonmovant’s evi-
dence, or both. Thus, “pointing out” is not a
mere assertion that the nonmaovant lacks evi-
dence. Rather, it is a pointing to something,
such as the nonmovant’s inadequate evidence
or discovery responses.

That is precisely the position taken by _
Justice White, who cast the deciding fifth
vote in Celotex. In his concurring opinion,
Justice White describes a burden of produc-
tion far more stringent than a burden requir-
ing a mere assertion, The moving party must
identify those parts of the record that indicate
the absénce of a genuine issue of material
fact.* To meet that burden the moving party
. may praduce relevant excerpts from the non-
" movant's discovery responses indicating the
absence of competent evidence to establish a
genuine or material dispute—and that show-
ing may be supplemented as needed by other
evidence. So the movant cannot simply assert
that the nonmovant lacks evidence to sup-
ports its claims.*

. Not only is Justice Rehnquist’s language

arguably consistent with Justice White’s
approach, there are other reasons not to
equate the “pointing out” language with a
mere-assertion standard. First, the Court in
Adickes v. S. H. Kress and Company plainly
held that the moving party bears the initial
burden of demonstrating that summary judg-
ment is proper.*® That burden is inconsistent
with a mere-assertion standard, which is no
burden at all. Further, Justice Rehnquist does
not spill much ink in describing the movant’s
burden aside from the “pointing out” lan-
guage, He does not clearly state that the
movant may meet its initial burden merely by
asserting that the opposing party lacks sup-
porting evidence (and the issue was not raised
by the Celotex parties).*” Thus, the Court was
not confronted with any argument that the
moving party need merely assert that the
opposing party lacks supporting evidence.

While several lower federal courts have
adopted Justice White's approach,*® the issue
has not been resolved definitively, and some
cases—albeit vaguely—suggest otherwise.®
But the courts applying Justice White’s stan-
dard have held unambiguously that the mov-
ing party must take affirmative steps to
demonstrate a lack of evidence, usually by tak-
ing discovery® Indeed, according to one dis-
trict court judge, the moving defendant can-
not meet its burden merely by “gesturing
toward a forest” but instead must proceed
by “blazing a trail through it that others may
follow.” To establish the absence of evidence
supporting the nonmoving party’s claim, the
party moving for summary judgment must
first take discovery, ask the discovery ques-
tions that decisively settle the issues, and
produce the favorable responses in its mov-
ing papers.®

This standard takes seriously the Rule 56
requirement that the movant bears the initial
burden of production. A defendant who poses
no discovery requests cannot prevail merely
by pointing to “silence in the record” because,
although that silence “could reveal weak-
nesses in the plaintiff's case...it couid simply
reveal that the defendant has not asked for
information which the plaintiff, in fact, pos-
sesses,”® If the moving defendant merely
refers to a silent record without obtaining
discovery responses to expose an absence of
evidence, it fails to meet its initial burden.

Sufficient Evidence

While the California Supreme Court has not
addressed the issue, all the lower appellate

“courts in the state that have done so agree

with Justice White in Celotex that “[i]t is not
enough to move for summary judgment with-
out supporting the motion in any way or with
a conclusory assertion that the plaintiff has
no evidence to prove his case.”™ Courts do not

dispute that “something more” than mere
assertion is required,® including, at the least,
a showing that the nonmoving party’s dis-
covery responses are too factually vague or
its evidence is insufficient to support its claim
as a matter of law.%

The court of appeal in Rie Linda Unified
School District v. Superior Conrt” recently
articulated a generalized test for determining
whether the movant has met its initial burden
of establishing that the nonmovant lacks evi-
dence sufficient to support its claims. The
test is one of substantial evidence:

Under the new method for establishing

a prima facie entitlement to judgment

[established by Code of Civil

Procedure Section 437¢], the moving

party must demonstrate a negative,

i.e,, that there is no evidence to support

arf element of the opponent’s case.

This is akin to the burden of an appel-

lant in proving there is no substantial

evidence in support of a judgment.®

This substantial evidence test is not only
consistent with the analogy between the sum-
mary judgment and directed verdict stan-
dards, it also is helpful because both the test
and the methods for meeting it are well
known to the bench and bar, “Substantial evi-
dence” is evidence that “a fair and reason-
able mind could accept as adequate to support
a conclusion.™ A party appealing a judgment
on the ground that it is not supported by sub-
stantial evidence must therefore show that the
finder of fact could not reasonably have ruled
in favor of the prevailing party, even when the
evidence is interpreted in the light most favor-
able to the prevatling party.® To prevail on
summary judgment, the moving party must
likewise establish that the nonmoving par-
ty’s evidence is insufficient to support a ver-
dict in its favor.

If a party contends that a particular issue
of fact has insufficient support in the record,
the party must set forth all the material evi-
dence relevant to that fact, not merely the
evidence favorable to the party contending
insufficient evidence.® To do that, the moving
party may use discovery responses as well as
other forms of evidence to lay out all the evi-
dence that, according to the nonmovant, sup-
ports its claim or défense.% But the movant
may supplement that showing with additional
evidence and discovery responses that estab-
lish the insufficiency of the nonmoving par-
ty’s evidence.® The moving party may
thereby demonstrate the insufficiency of the
nonmovant’s evidence,

Most of the California summary judgment
decisions since the 1992-93 Section 437¢
amendments involve cases in which the mov-
ing party has met its burden of showing that
the nonmovant lacks sufficient evidence by
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