CHAPTER 24

CRIMINAL LAW ASPECTS OF CAMPAIGN FINANCE
REGULATION!

Over the past thirty years, Congress has rewritten federal criminal law to elevate the goals
of deterrence and retribution over rehabilitation. In the 1960s and early 1970s, in areas ranging
from environmental to election law, Congress created regulatory agencies, authorized them to
adopt regulations, and gave them the power to civilly enforce these regulations. As Republicans
and Democrats vied with each other to appear tough on crime, lawmakers augmented the civil
sanctions with criminal penalties. It is in this atmosphere that lawyers must defend against
election crime cases and negotiate with prosecutors.

L. HISTORICAL BACKGROUND
A, Voting Offenses

Since Reconstruction, the federal criminal code has contained statutes designed to ensure
fair and free elections. Early statutes focused mainly on voting fraud. Between 1868 and 1870,
Congress passed the Enforcement Acts, providing criminal penalties for improper influence over

the voting process.”
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Over the following seventy years, however, Congress and the Courts eroded most of the
Enforcement Acts. This was a consequence of the broader debate about the proper reach of
federal law over state actions. Early in the twentieth century, courts restricted the jurisdictional
reach of federal election statutes. For example, in United States v. Gradwell,® the Supreme Court
held that the constitutional right to vote did not extend to state and local elections. In United
States v. Newbury,* the Court struck down the regulation of primary elections.

During the New Deal and thereafter, the Court substantially reversed course, and began to
expand the constitutional underpinning of the federal enforcement of election offenses. The
Newbury case, for example, was reversed in United States v. Classic.’ Gradwell was reversed by
Reynolds v. Sims,® where the Court used the Equal Protection Clause to extend the reach of
federal statutes to non-federal elections. Two provisions, now embodied in 18 U.S.C. §§ 241 and
242, survived the roller-coaster evolution of the Enforcement Acts and are still used to punish
intentional deprivation of rights guaranteed directly by the Constitution and federal law.

B. Campaign Finance Offenses

The first federal campaign financing statute was the Tillman Act of 1907, which prohibited
corporations from making contributions to federal candidates.” In 1925, the Federal Corrupt

Practices Act extended the prohibition against corporate contributions to include “anything of
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value” and made both the giving and the accepting of a corporate contribution a crime.®
Emergency legislation during World War II prohibited labor organizations from making
contributions or expenditures in connection with federal elections, a ban that was later made
permanent in the Labor Management Act of 1947.° In 1948, Congress prohibited government
contractors from contributing to federal campaigns.”® Between 1948 and 1972, the Supreme
Court defined the constitutional parameters of these union-related laws.!!

In the early 1970s, partly in response to Watergate, Congress addressed the influence of
money in federal election campaigns by enacting limits on campaign contributions.’? The
Supreme Court summarized that "[t]he purpose of the Federal Election Campaign Act was to
reduce political corruption by eliminating the purchase of influence by campaign contributors."*
FECA created the Federal Election Commission (“FEC”) and endowed it with administrative and
civil enforcement powers. As a tough measure against violators, FECA also set forth

misdemeanor criminal offenses as well as civil violations.

; 43 Stat. 1070.
? 2U.S.C. §251.

10 See former 18 U.S.C. § 610, repealed by Pub. L. 94-283, Title II, § 201(a), May 11, 1976,
90 Stat. 496.

1 Pipefitters Local Union No. 562 v. United States, 407 U.S. 385 (1972) (discussing since-
repealed statute regulating use of union funds); United States v. Int'l Union, 352U 8. 567 (1957)
(use of union dues to pay for campaign commercials violated criminal statute covering use of
union funds); Unifed States v. C.1.0., 335 U.S. 106 (1948) (use of union funds to publish union
trade periodical advocating election of particular candidates did not violate Federal Corrupt
Practices Act).

12 Federal Election Campaign Act of 1971, as amended, 2 U.S.C. §§ 431-455 (“FECA”).

B Buckley v. Valeo, 424 U S. 1, 26 (1976) (per curiam); see also Kar! Rove & Co. v.
Thornburgh, 39 F.3d 1273, 1281 (5th Cir. 1994) (“The primary purpose of FECA . . . is to
regulate campaign contributions . . . in order to eliminate pernicious influence — actual or
perceived — over candidates by those who contribute large sums. . . .”).



At its inception, FECA was attacked as violating the First Amendment right to freedom of
speech. In Buckley v. Valeo," the Supreme Court upheld FECA’s provisions limiting
contributions to political campaigns, but struck down limits on expenditures as violating the First
Amendment’s Free Speech Clause.

C. The Past Thirty Years

In the 1970s and 1980s, attorneys mounted a number of legal challenges to the reach of
non-FECA felony statutes. The constitutionality of applying § 241 to local elections was
upheld. "

The Supreme Court ruled that the mail fraud statute'® repeatedly used to prosecute
bribery, extortion, and campaign offenses did not apply to schemes to defraud persons of the
intangible right to good government.'” Tn response to McNally, Congress passed 18 U.S.C. §
1346 to specifically extend the mail fraud statute to prohibit schemes to defraud persons of the
“honest services” of government. While the statute reached bribery and extortion schemes, it did

not reach schemes relating solely to the integrity of the election process.'®
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Since the passage of FECA, Congress has enhanced the Justice Department’s arsenal to
prosecute non-financial election offenses, such as voter registration fraud, multiple voting, vote
buying, and patronage improprieties. "’

Largely in response to the general toughening of criminal laws, the 1990s saw prosecutors
raise the stakes for election law violators. The Sentencing Reform Act of 1984, which became
effective for offenses committed on or after November 1, 1987, enhanced prosecutors’ abilities to
obtain prison sentences for almost all offenées, including election law offenses. During the Bush
Administration, under Attorney General Richard Thornburgh, the Justice Department adopted a
policy of charging defendants under the most serious statute available, rather than the most
specific statute applicable, for campaign finance violations. The Justice Department began relying
less on FECA, with its misdemeanor provisions, and more on the general false statement statute,”
the conspiracy s_tatute,21 and other felony statutes. As will be discussed later in this chapter, the
use of more general felony statutes to cover offenses specifically addressed by the misdemeanor
FECA provisions continues to be challenged in courts throughout the country.

In 1997 and 1998, congressional investigations of 1996 election improprieties received
widespread attention. Though Congress failed to pass proposed legislation such as the McCain-
Feingold bili, which sought to further restrict the role and influence of private donations in
election campaigns, thé outcry from the congressional hearings pressured the Justice Department

to devote more resources to prosecuting campaign fraud cases.
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As the Twentieth Century comes to a close, there remains only a small body of opinions
on the criminal prosecution of campaign finance violations. The many cases arising out of the
1996 election cycle now making their way through the courts provide important opportunities for
defense counsel to test the aggressive manner in which prosecutors are applying felony statutes to
conduct that, just a few years ago, might have been treated as a misdemeanor or civil violation.

II. THE PROSECUTING AND INVESTIGATING AGENCIES
A, Federal Election Commission

The Federal Election Commission (“FEC”) is the independent regulatory agency
responsible for the administration and civil enforcement of FECA’s provisions. The FEC has
regulatory authority over federal elections for the House of Representatives, the Senate, the
Presidency, and Vice Presidency. The FEC was created as an independent federal agency and
currently has a legal staff of approximately one hundred responsible to a General Counsel
appointed by the six Commissioners. The Commissioners themselves are nominated by the
President and confirmed by the Senate, and no more than three may be from any political party.
The Commission’s even number, with four votes required to authorize any action or finding, is
unique among federal regulatory agencies. The FEC is primarily empowered to administer federal
campaign finance disclosure laws, and it has exclusive jurisdiction over civil enforcement.*
Candidate committees, party committees, and political action committees (“PACs”) are required
to file periodic reports that disclose the amount and sources of money they raise and spend. The
FEC reviews these reports to detect any financing irregularities, violations of its disclosure

provisions, or violations of contribution limits. If irregularities or violations are suspected by the
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FEC, or sworn complaints alleging such violations are received by the Commission from any
person, then the FEC may initiate a civil investigation or, if particularly serious, refer the matter to
the Department of Justice for possible criminal investigation.
Federal Prosecution of Election Offenses™ generally sets forth the Justice Department’s

view of which cases should be handled civilly, and which should be prosecuted criminally:

Most violations of the FECA and the public financing provisions of

Title 26 are handled civilly by the FEC. A campaign financing

violation is generally prosecuted criminally only if it was a willful

violation of a core prohibition of the FECA, involved a substantial

sum of money, and resulted in the reporting of false campaign
information to the FEC.**

The “core provisions” are: limitations on contributions from persons and groups; a bar on
contributions from corporations, unions, federal contractors, and foreign nationals; a bar on
disguised contributions; and a bar on avoidance of FECA’s disclosure requirements.”

A memorandum between the Justice Department and the FEC further recognizes that
many FECA violations that could be prosecuted as crimes should not be so prosecuted.”

As discussed below, it is critical that a criminal defense lawyer understand the FEC’s
powers, policies, and practices when trying to persuade a prosecutor to refer the matter to the

FEC instead of to initiate a criminal prosecution.

» U.S. Department of Justice, Public Integrity Section (6th ed. 1995).
24 Federal Prosecution of Election Offenses, at 93.
»  Id at96-97.
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Campaign Financing Guide (CCN) 12042 (1977).



B. Department of Justice, Public Integrity Section

The Department of Justice prosecutes criminal violations of FECA.>’ Within the
Department, investigating agents may refer a case to the Election Crimes Branch of the Public
Integrity Section in Washington, D.C. or to the local United States Attorney’s Office. Preliminary
investigations are usually initiated by the United States Attorney’s Office or FBI office that
received the complaint. Consultation with the Public Integrity Section is required before a grand
jury or full field investigation can be initiated.?®

All indictments charging election fraud require prior consultation with the Public Integrity
Section. Consultation with the Public Integrity Section is “encouraged” before a United States
Attorney enters into a plea agreement. Public Integrity Section attorneys generally investigate
and prosecute cases only when the local United States Attorney has a potential conflict of interest
or the appearance of a conflict, or is unwilling to prosecute a case that the Public Integrity Section
determines to be warranted.”’ Section trial attorneys also tend to be more active in prosecutions
brought in the District of Columbia.

C. United States Attorney’s Offices

There are 94 United States Attorney Offices in the United States, one for each federal
judicial district. Typically, a United States Attorney will be chosen as follows: the senior senator

in the state of the same party as the President will forward a recommendation to the President.
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After vetting the nominee, the Executive Branch will forward the nominee’s name to the
Chairman of the Senate Judiciary Committee for confirmation. The United States Attorney is the
chief federal law enforcement officer in that district. He or she has the power to hire Assistant
United States Attorneys to help supervise the office and serve as trial prosecutors.

The United States Attorney’s Office is the prosecutive office with primary authority to
prosecute federal crimes, including election crimes. But Justice Department policies sometimes
restrict the discretion of local United States Attorneys. Where the Department believes that an
area of the law is complicated or requires oversight to ensure uniform national treatment, a United
States Attorney may be barred from presenting a proposed indictment to a grand jury without
prior Department of Justice approval. For example, this is true with respect to tax and certain
environmental crimes.

In the election law area, mere consultation with Washington, not prior authorization, is
generally all that is required. On the other hand, because election law cases often raise issues that
test the political neutrality of the prosecutive decision, and because the Department of Justice has
an interest in carefully scrutinizing cases to ensure that local prosecutors charge individuals
according to uniform standards, the Department closely monitors election crime cases.
Particularly when seeking to preempt prejudicial pre-indictment publicity, or to ward off a
possible indictment, it is important for defense counsel to understand the relationship between the
field prosecutors and Washington. This will be discussed more fully in Section IV.A 2. dealing
with pre-indictment strategy.

D.  Campaign Finance Task Forces

Following congressional hearings and widespread media attention about the role of foreign

money and influence in the American political process, the Justice Department in 1997 established



the Campaign Finance Task Force to investigate and prosecute certain campaign finance cases. In
the view of some critics, the special status given to the Task Force and the widespread media
coverage of its work has on occasion led it to file more serious charges than either a United States
Attorney’s Office or Public Integrity Section line prosecutor normally would have filed. For
example, sometimes Task Force prosecutors have intentionally avoided filing charges under
FECA, even where a FECA provision was directly on point, in favor of filing felony sté.tutes. Any
time a special task force or special prosecutor is appointed, particularly if the appointment is
accompanied by an enhanced budget, counsel needs to be aware that normal DOJ policies and
practices may be disregarded.

E. Federal Bureau of Investigation

The Federal Bureau of Investigation is the only federal law enforcement agency with
jurisdiction to investigate election crimes. At the request of the Justice Department or United
States Attorney, or on its own initiative, the FBI may open a preliminary investigation without
consulting the Public Integrity Section. A preliminary investigation “should entail some or all of
the following™: (1) interview (and, if possible, taking statements) of complainants, victims,
immediately available witnesses, and (only if specifically requested by the Justice Department) of
subjects; (2) obtaining of pertinent physical evidence; and (3) “any other logical investigation to
round out the facts of the complaint.” The agents should determine what candidates and issues
would be affected by the alleged irregularities. The extent of the preliminary investigation will
relate to the Justice Department’s prosecutive policy: the preliminary investigation should be
most extensive for matters involving a pattern of conduct designed to affect the outcome of a
federal election; less extensive where the electoral abuse may have affected a federal contest but

was directed at state or local contests; and least extensive where the fraud cannot be shown to
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have impacted on a federal contest. Further, the federal interest will be heightened if the pattern
of election abuse ties into a pattern of local corruption which state law enforcement agencies have
not addressed.®' The goal of the preliminary investigation is to determine whether a grand jury or
“full-field” investigation is warranted.”

A full-field investigation is essentially anything beyond a preliminary investigation, with
the goal of developing sufficient evidence to file criminal charges. Consultation with the Public
Integrity Section is required for all full-field investigations.* Following a preliminary
investigation, the FBI agent, sometimes working at the direction of the prosecutor, will begin to
subpoena documents, interview witnesses, examine public election records, and often begin
lobbying prosecutors to file charges in their cases.

F. Independent Counsels

Over the past few years, several election crime allegations have involved the Office of the
Independent Counsel. Widespread attention focused on President Clinton and Vice President
Gore’s 1996 fundraising activity, leading Republican legislators to call for the appointment of an
independent counsel. Furthermore, the Independent Counsel appointed to investigate former
Secretary of Agriculture Donald Espy focused on election crime allegations in some of his
investigations and prosecutions. As such, counsel practicing in this area may need to acquaint

themselves with the statute.

3 FBI Manual of Investigative Operations and Guidelines, § 56-9.2 (1998 ed.).
32 Federal Prosecution of Election Offenses, at 57, 81.

3 Id at 57, 81-82.
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The independent counsel statute applies to certain present and former high level executive
branch officials, presidential campaign committee officials, members of Congress, federal agency
officials, and to others whom the Attorney General determines the Department of Justice may
have a conflict of interest in prosecuting>* The Department of Justice conducts a preliminary
investigation to determine whether the evidence of criminal activity is sufficiently specific and
credible to warrant the appointment of an independent counsel.*® If the Attorney General
determines that further investigation is warranted (as set forth in the written or established policies
of the Department of Justice regarding the conduct of criminal investigations), then the Attorney

136

General applies to the court for the appointment of an independent counsel.™ The Attorney
General’s application must contain sufficient information to assist the court in defining the
independent counsel’s subject matter jurisdiction.’” The Attorney General’s determination to
apply for the appointment of an independent counsel is not reviewable.**

Section 593(b)(1) provides that upon receipt of an application, the court “shall appoint”
an independent counsel and “shall define” that independent counsel’s prosecutorial jurisdiction.
Such jurisdiction shall assure that the independent counsel has adequate authority to fully

investigate and prosecute the subject matter and “shall also include the authority to investigate

and prosecute Federal crimes, other than those classified as Class B or C misdemeanors or

3 28 U.S.C. § 591(b) and (c).
¥ Id. §§ 591 and 592.

36 Id. § 592(c).

3 Id. § 592(d).

38 Id. § 592(f); <f. id. § 592(g) (providing that Congress may request the Attorney General
to seek appointment of an independent counsel).
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infractions, that may arise out of the investigation or prosecution . . .”* If the independent
counsel discovers possible violations of criminal law not covered by his or her subject matter
jurisdiction, he or she may request that the Attorney General apply to the court to expand the
scope of jurisdiction,*

The independent counsel’s authority to investigate and prosecute is almost equal to the
authority of the Department of Justice to prosecute and investigate cases.*' Following
investigation, the independent counsel is required to file a final report with the court setting forth
fully and completely a description of the work of the independent counsel.* The court may
release to the Congress, the public, or any appropriate person such portions of the report as the
court considers appropriate.”® Section 595 provides for Congressional oversight of the
independent counsel and requires the independent counsel to cooperate with the exercise of such
oversight jurisdiction.

Congress requested that Attorney General Reno recommend an independent counsel to
investigate both Vice President Gore and President Clinton relating to alleged campaign fund
raising abuses during the 1996 election cycle. As of the time of this treatise, the Attorney General
has not yet decided whether to seek an independent counsel to investigate the President, and has
declined to seek one to investigate the Vice President. The independent counsel appointed to

investigate former Secretary of Agriculture Mike Espy brought prosecutions for illegal

3 Id. § 593(b)(3).
40 Id § 593(c).
4 Id. § 594(a).
2 Id § 594(h)(1).
» Id. § 594(h)(2).
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contributions to Espy’s brother’s congressional campaign, successfully prosecuting a contributor
and campaign manager but unsuccessfully prosecuting Henry Espy.

Any time a Cabinet member is a subject of an investigation, even if it relates to a campaign
for a congressional office prior to his or her appointment to the Cabinet, the possibility exists that
an independent counsel will be appointed. Thus, if a client had some involvement with the case,
counsel may be dealing with a prosecutor who operates with little respect for Department of
Justice policy and practice regarding whether and when to indict an alleged offender. Counsel
also risks the possibility that even if a case is not charged, otherwise confidential grand jury
proceedings, law enforcement interviews, and subpoenaed documents may be released to the
public by Congress.

G. Congressional Investigations

Any time that alleged crimes involve high-level public officials, one must consider the
possibility of a congressional investigation. In 1997, Senate and House Committees; under the
direction of Senator Fred Thompson (R-TN) and Congressman Dan Burton {R-IN) held extensive
hearings into alleged campaign finance violations. Additional investigation followed and reports
of the investigation were released in 1998. Other committees have focused on campaign issues as
well. For example, House and Senate committees investigating the transfer of technology to the
People’s Republic of China have raised the issue of whether large contributions from a satellite
company improperly influenced the White House to grant the company approval for satellite
launches in China.

The lesson is that, any time an opposing political party or the media see an opportunity to
expose and criticize a client’s campaign practices, counsel must consider the possibility of

congressional attention. There is a bright side, however. Although congressional investigations
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put your client in a more difficult situation because of the added public attention, such
investigations may also present an avenue for avoiding criminal charges.

m. KEY STATUTES

Federal prosecutors use a variety of federal and state statutes in charging election law
violations. These statutes range from misdemeanor violations of FECA to criminal RICO.
Indictments can charge violations of a single statute or of a combination of statutes. For example,
individuals are often charged with misdemeanor violations of FECA that are linked to felony
charges of making false statements.** Prosecutors may attempt to tie illegal campaign
contributions to allegations of bribery under state law, and then allege the state law bribery
charges as predicate acts for a federal criminal RICO prosecution.

As a general rule, election law violations are prosecuted under FECA statutes in Title .2 of
the United States Code (and the corresponding 11 C.F.R. regulations), under broader criminal
statutes found in Title 18, and under tax statutes in Title 26. This section identifies these relevant
statutes and regulations and discusses how prosecutors may link these various statutes in a federal
criminal prosecution.

A. Prosecutions Under FECA

FECA enumerates various limitations intended to: (1) disclose the source of campaign
contributions and expenditures by requiring campaigns to regularly submit reports listing all

contributions and expenditures; (2) limit the amount of campaign contributions by individuals and

44 18 U.S.C. § 1001,
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groups; and (3) prohibit contributions by certain entities such as corporations.** These statutory
provisions provide for civil sanctions, as well as misdemeanor criminal prosecutions.*

1. Section 441a

The FECA provision codified at 2 U.S.C. § 441a limits the amount of donations by an
individual, a multi-candidate committee, or any other political committee to federal election
candidates, national party committees, and other political committees. These contributions are
commonly known as “hard money” (although FECA does not expressly recognize hard money, it
is any money which falls within FECA’s restrictions, /.e., used by a candidate or a registered
political committee, or by others on their behalves, in a federal election).”’

Section 441a imposes the following limits on hard money contributions:

Individuals;

. $1,000 to a candidate or candidate's committee per election year;
. $20,000 to a national party committee per calendar year;

. $5,000 to any other political committee per calendar year; and

43 2U.S.C. §§ 431-455,
46 Title 2, § 437g provides:

(1)(A) Any person who knowingly and willfully commits a violation of any
provision of this Act which involves the making, receiving, or reporting of any
contribution or expenditure aggregating $2,000 or more during a calendar year
shall be fined, or imprisoned for not more than one year, or both. The amount of
this fine shall not exceed the greater of $25,000 or 300 percent of any contribution
or expenditure involved in such violation.

(B) In the case of a knowing and willful violation of § 441b(b)(3) of this title, the
penalties set forth in this subsection shall apply to a violation involving an amount
aggregating $250 or more during a calendar year. Such violation of § 441b(b)(3)
of this title may incorporate a violation of §§ 441c(b), 441£, or 441g of this title.
a7 Sometimes a donor will have no idea how the candidate intends to classify a donation.
Yet classification of the donation impacts directly on whether the donor has exceeded the
limitations of § 441a. In the context of a prosecution for allegedly exceeding contribution limits,
a donor who does not know that his or her money was characterized as hard money arguably does
not have the required knowing and willful state of mind for a criminal prosecution under FECA.
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. $25,000 total per calendar year.

Multi-candidate committee:*®

$5,000 to a candidate or candidate's committee per election year;,
$15,000 to a national party committee per calendar year;

$5,000 to any other political committee per calendar year; and
no overall limit per calendar year.

Other political committee:

$1,000 to a candidate or candidate's committee per election year,
$20,000 to a national party committee per calendar year,

$5,000 to any other political committee per calendar year; and
no overall limit per calendar year.

To criminally violate 2 U.S.C. § 441a, the accused must have known of the limitations set
forth in this law and must have knowingly and willfully exceeded those limits by at least $2,000.%
This standard of proof applies to all of the FECA laws relating to donors seeking to circumvent
contribution limitations.

Only those “hard money” contributions are subject to the limitations of § 441a.
Conversely, the definition of “soft money” contributions is that they are not limited by FECA.

Soft money falls generally into four categories:

(1) Party money consists of contributions by national parties. National parties may raise
money from individuals, corporations, and labor unions without regard to § 441a limits, so long as
these funds are deposited in separate accounts and are not used to advocate the election of

specific federal candidates. Difficulties arise when a national party holds a mixed fundraiser that

8 A multi-candidate committee is a political committee with more than 50 contributors that

has been registered for at least 6 months and, with the exception of state party committees, has
made contributions to 5 or more candidates for federal office. 11 C.F.R. § 100(e)(3).

® See United States v. Goland, 959 F.2d 1449 (9th Cir. 1992), cert. denied 507 U.S. 960
(1993).
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benefits both federal and state or local candidates. Funds earmarked for specific federal
candidates are classified as hard money and are subject to FECA’s reporting requirements.”’

(2) Certain activities by labor unions or corporations are considered soft money if
they are made for the following purposes: (a) establishing, administering or soliciting money for a
PAC; (b) holding non-partisan drives for voter registration and get-out-the-vote; or (c) making
internal communications with executives or members on any subject.

(3) Issue advocacy funds are spent for public policy communications that do not involve
advocacy on behalf of a candidate in an election. A common form of issue advocacy is media
advertisement. The key to maintaining a soft money classification for an advocacy advertisement
is not to urge the election or defeat of a specific candidate. While candidates’ positions on a
certain issue lawfully may be presented, one must be careful not to cross the fuzzy line drawn by
FECA regulations.

(4) Contributions to tax-exempt organizations set up by politicians and groups
espousing certain political or ideological positions. These public policy organizations undertake
issue advocacy and may often cross the soft money line to express advocacy, depending upon the
explicitness of their message to the public. Caution must be exercised by these groups to avoid

urging the election or defeat of a specific candidate.

50 These distinctions are difficult to keep track of and may lead to sanctions by the FEC

when hard and soft money are improperly mixed. The contributor, however, usually will not have
any knowledge as to whether part of his or her contribution was used as hard money. This lack of
awareness may create proof problems for a prosecutor seeking to charge a willful circumvention
of § 441a.
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